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TO

Ms Aphrodite Smagadi
Secretary to the Århus Convention Compliance Committee

United Nations Economic Commission for Europe

Environment and Human Settlement Division

Room 332, Palais des Nations

CH-1211 Geneva 10

Switzerland
RE: Comments of Balkani Wildlife Society on the draft findings with regard to communication ACCC/C/2010/58 (Bulgaria)
The communicant hereby gives some comments which could make more precise the draft findings regarding communication ACCC/C/2010/58 (Bulgaria).

· With regard to paragraph 21 of the draft findings, the communicant would like to refer to point 5.1.1. of his letter to the Compliance Committee of 21.02.2012, where it is noted that the legal text of Art. 127 (6) and (10) of the Spatial Development Act (SDA) are replaced druing amendments in the act in 2010 by Art. 215 (6) of SDA. 

In this regard, par. 21 could be supplemented by the fact that after 2010, the provisions regulated by Art. 127 (6) and (10) of SDA are replaced by the regulation of Art. 215 (6) of SDA in the sense that neither the spatial schemes and the general spatial plans, nor their amendments are subject to a review procedure.
At its core, the new provisions repeat the meaning and aim of the replaced ones. 
· With regard to par. 34 and 55 of the draft findings, in particular, w.r.t. the statement of the party concerned that our allegations with respect to the judicial review of SEA statements are "obsolate" and that the SEA statements are subject to judicial review, the communicant needs to refer once again to the statement of the competent authority in a recent case 2358/2012  of the Supreme Administrative Court saying that the SEA statement is not an individual administrative act and therefore it is not subject to judicial review (see Att. 1). The last fully confirms the finding of the Compliance Committee in par. 59.
· With regard to par. 37, it should be noted that the case referred in the paragraph - 14767 of 2008, has been terminated by the recent Definition of No.9074/2012 of SAC. In that respect the court overruled its previous interpretation of the Århus Convention as being directly applicable and having priority over the SDA (Ruling of 29.04.2009). While the chairman of the court jury upheld the previous position of the court stated in the proceeding referred in par. 37 (reservation of his honour judge Georgy Anguelov) , the rest of the members of the court changed their position unexpectedly by finding that the only valid legal regulation with respect access to justice by General Spatial Plans is Art. 215 (6) of the SDA. Thus, while finding the application inadmissible due to lack of locus standi of the applicant and applying the SDA ban towards the right to appeal of the applicants, and in view of its previous findings (now overruled), the court simply derogated the Århus Convention as inapplicable. 
·  In paragraph 46, the last sentence should be supplemented in the sense that "an SEA procedure is mandatory for plans and programs regarding development projects under Annex I and II of the Act".
· During the whole text of the draft, it is widely accepted that neighbours have a right to challenge the legality of Detailed Spatial Plans, Construction Permits and Exploitation Permits, according to the SDA. It is not true. The Bulgarian legislation, namely the SDA bans some of the neighbours, event some of the owners of the directly adjusted plots, from appealing the above said acts, as noted in communicants papers, as follows: 
1. Response of the communicant of 28.09.2011; 

2. Communicant's written response to Compliance Committee's questions to guide discussion at CC35 of  10.01.2012; 

3. Answers to the questions of 06.03.2012. 
4. Verbal pleading before the CC35. 
We hope that our clarifications would be of help to the Committee. 
Yours faithfully,
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Alexander Dountchev,
On behalf of the Balkani Wildlife Society 

Date: 21.09.2012
Attachments:

Att. 1. Definition of 23.07.2012 on case 2358/2012 of SAC

Att.2. Definition 9074 of 25.06.2012 on case 14767/2008 of SAC
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